Table of Contents

PART I
ORGANIZATION

CHAPTER 1: INTRODUCTION....covviiiiiiiinennnennns
I.1. Introduction. . ........ .. .. .
1.2 Nature and Use of This Practice Manual. . .................
1.3. Comparison of the LLC with Other Entities. ...............
Table 1-1.  Comparison of Limited Liability Companies,
Limited Partnerships, S Corporations, and
C Corporations. . . .. ...vuueen e,
1.4. History of the LLC ... ... ... .. .. . .. .. .. . ..
1.4.1. Partnership Associations. . .....................
1.4.2. LLCStatutes. .. .....covvuiiiiii ..
1.4.3. Development of the Act .. .....................
1.4.3.1. Flexible “Bulletproof” Revised after
Check-the-Box....................
1.4.3.2. Other Changes, Including Default
Voting and Allocations, Cross-
Entity Mergers, and Withdrawal

1.4.3.3. 2002 Revisions, Including
Organizers, Good Standing
Certificates, and Joint Ownership . . . ..
1.4.3.4. 2010 Revisions, Including LLC
Conversions and Charging Orders. . . . .
1.4.4. Low-Profit Limited Liability Companies. .........
1.45. Series Limited Liability Companies. . ............
1.4.5.1. Series LLC Concept. .. .............
1.4.5.2. Classification of Series LLCs. ........
1.4.6. Use of LLCs for Venture-Backed Companies .. . ...
1.5. Classification of the LLC as a Partnership for Federal
Income Tax Purposes. . ........ ...

1.5.1. Introduction . ......... . .. .. . .
1.5.2. Pre-1997 Classification Based on “Corporate”
Characteristics .. .........vuiiiniunenenen ..

1.5.3. Tax History of the LLC .......................
1.5.4. Understanding the Classification Rules . ..........
1.54.1. “Check-the-Box” Regulations . . . . . . ..
1.54.2. Elections. . .......................

1-1
1-4

1-6

1-11
I-11
1-12
1-12

1-16
1-17
1-18
1-18
1-22
1-23

1-25
1-25

1-26
1-26
1-29
1-29
1-31

ix © 2.20 Data Trace Publishing Company



CONTENTS

1.6.

Federal Tax Issues

1.6.1.
1.6.2.

1.6.3.

1.6.4.

1.6.5.

Unearned Income Medicare Tax ................
The 2017 Tax Act. .. ..o

1.6.2.1.

2017 Tax Act’s Impact on the
Choice of Entity. ..................

1.6.2.2. Section 199A — Deduction for Qualified

Business Income ..................
1.6.2.3. Section 1061 — Carried Interests . . . . .
1.6.2.4. Section 163(j) — Limitation on

Interest Deduction . ................
1.6.2.5. Section 708 — Repeal of Technical

Termination of Partnership...........
1.6.2.6. Section 461(1) — Limitation on

Excess Business Losses of

Non-Corporate Taxpayers ...........
1.6.2.7. Qualified Opportunity Funds

Organized as Partnerships . ..........
1.6.2.8. Withholding Tax on Dispositions of

Partnership Interests by Non-U.S.

Persons........... ... ... L
The CARES Act....... ... i,
1.6.3.1. Net Operating Losses. . .............
1.6.3.2. Qualified Improvement Property . . . . ..

The Consolidated Appropriations Act of 2021. . . . ..

1.6.4.1.

1.6.5.1.

Paycheck Protection Program

Loans ....... .. ... . .. . L
Using an LLC Taxed as an S Corporation . ... .....
Benefits ............. ... .o
1.6.5.1.1.  Reducing
Self-Employment
Taxes.................

1.6.5.2.

1.6.5.1.2.  Reducing the Cost of
Corporate Financial and

Tax Accounting ........
1.6.5.1.3.  Obtaining LLC

Management

Flexibility . ............
Detriments .. ......... .. .. ... .....
1.6.5.2.1. S Corporation

Restrictions. ...........

© 2.20 Data Trace Publishing Company X

1-34
1-34
1-35
1-35

1-37
1-41

1-42

1-44

1-51

1-52
1-52

1-52



Unreasonable . .......
1.7. Treatment of an LLC for Michigan Tax Purposes..........
1.7.1. Michigan Income Tax for Individual Members . . .
1.7.2. General Intangibles Tax .. ...................
1.7.3. Michigan Business Tax. .....................
1.7.4. Michigan Corporate Income Tax ..............
1.8. Federal Corporate Transparency Act Reporting of Beneficial
OWwWnership . .. ...t e
1.8.1. OVEIVIBW .o oit ittt
1.8.2. Reporting Companies. . .....................
1.8.3. Information Required to be Reported. .. ........
1.8.4. FinCEN Identifier. . ........................
1.8.5. Beneficial Owners . ........................
1.8.6. WhoMustFile ................ . ... ...
1.8.7. When Must an Initial Report be Filed with
FInCEN...... . ... ... i i,
1.8.8. Company Applicants .......................
1.8.9. Penalties .. ......... ... ... i
1.8.10.  ImpactonLaw Firms.......................
Form 1-1.  Letter with Instructions Concerning
CTA Compliance . . ..............
CHAPTER 2: FORMATION AND ORGANIZATION ......
2.1. Introduction. . ... ... ...
2.1.1. Formation and Public Information.............
2.1.2. Corporations, Securities and Commercial
Licensing Bureau, Corporation Division,
Department of Licensing and Regulatory
Affairs (formerly BSC, now CSCL/CD)
Forms ....... ... ... . . . . i
2.2. Preformation Matters. .. .......... ... ..
Form 2-1. Letter Authorizing Execution and Filing of
Articles of Organization by Attorney in
Fact ... ... ...
2.3. Articles of Organization . ............................
2.3.1. Basic Requirements . .......................

1.6.5.2.2.  Risk of Salary Being
Challenged by IRS as

Form 2-2.  Articles of Organization: BCS
Form 700 (Appendix C) and
Statement for Manager

Management. . .................

CONTENTS

.. 153
.. 153
.. 154
.. 155
.. 155
.. 1-56

.. 1-56
.. 1-56
.. 159
.. 1-60
.. 1-61
.. 1-62
.. 1-66

.. 1-67
.. 167
.. 1-68
... 170

.o 1471

xi © 2.20 Data Trace Publishing Company



CONTENTS

24.

2.5.

2.6.

2.7.

2.3.2.
2.3.3.
2.34.
2.3.5.

Form 2-3.  Initial Number of Managers. ........
Optional Provisions ..........................
Powers ... . .
Restrictions on Authority of Managers ...........
Special L3C Requirements. . ...................

Changes to Articles of Organization . .....................

24.1.

24.2.

24.3.

Amendments. .. ...... ..
Form 2-4.  Vote of Members to Amend

Articles of Organization. . ..........
Form 2-5.  Certificate of Amendment to the

Articles of Organization: BCS

Form 715 (Appendix C)............
Certificate of Correction. .. ....................
Form 2-6.  Certificate of Correction: BCS

Form 518 (Appendix C)............
Restated Articles. . ............ ... ... .........
Form 2-7.  Restated Articles of Organization:

BCS Form 710 (Appendix C) .......

Name Reservation and Assumed Name ...................

2.5.1.

2.5.2.

Name Reservation and Transfer. . ...............
Form 2-8.  Application for Reservation of
Name; Notice of Transfer of
Name Reservation: BCS Form
540 (Appendix C). .. ..............
AssumedName .............................
Form 2-9. Certificate of Assumed Name: BCS
Form 541 (Appendix C)............
Form 2-10. Certificate of Termination of
Assumed Name: BCS Form 543
(AppendixC) . ......... .. ... ..

Change of Resident Agent or Registered Office . .. ..........
Form 2-11.  Resignation of Resident Agent: BCS

Form 521 (Appendix C) ...................

Form 2-12.  Certificate of Change of Registered Office

and/or Change of Resident Agent:
BCS Form 520 (AppendixC) ...............

Good Standing. . . ...
Form 2-13.  Certificate of Restoration of Good

Standing: BCS Forms 770 and 771
(Appendix C). ... ..o

© 2.20 Data Trace Publishing Company xii

2-13
2-13

2-13
2-13

2-14

2-14
2-14

2-14
2-14

2-16
2-16

2-16

2-17
2-17

2-18



CONTENTS

PART II
OPERATIONS
CHAPTER 3: THE OPERATING AGREEMENT............
3.1. InGeneral ....... ... .
3.2. “Operating Agreement” Defined. . .......................
3.3. Single-Member LLCs .. ....... ..o i
34. Flexibility of the LLC Form of Entity.....................
Form 3-1.  Checklist for Formation ofan LLC............
3.5. Operating Agreement Provisions and
Statutory Defaults . .......... .. . .
Table 3-1.  Summary of Sections of the Act Relevant
to Operating Agreements, Including Default
Provisions. . .......... ... .. .. . . ..
3.6. Form Operating Agreements. .. ............oouuvennen ..
3.7. Single-Member Form Agreements .......................
3.8. Post-Organization Communication with Clients. ............
Form 3-2.  Form of Post-Organization Reporting Letter to
Client..... ...,
Form 3-3.  Alternate Form of Letter to New LLC
Regarding Operational and Other Post-Formation
Matters. . ...
3.9. Issuance of Membership Certificates . ....................
CHAPTER 4: GENERALTERMS ........cooiiiiiiiiiann,
4.1. Introductory Paragraph . ........ .. .. .. ... .. .
Form 4-1. Introductory Paragraph — Names Parties. . . . . .
Form 4-2. Introductory Paragraph — Does Not
Name Parties . ...........................
4.2. Background to Agreement. . .. ........ .
Form 4-3. Preamble with Recitals . ...................
4.3. Definitions. .. ...
4.3.1. General Definitions ..........................

Form 4-4.  General Definitions ...............
4.3.2. Full Membership Interest vs. Limited
Economic Interest; Member vs. Interest or
UnitHolder............ ... ... .. .. iiin..
43.2.1. Use of Special Defined Terms . . ... ...
4.3.2.2. Shifting Tax Incidents of
Transferred Economic Interests
tOASSIgnee. .. ...
4.3.2.3. Drafting Considerations. .. ..........

31
3-2

32
33
34

3.34

3-35
3-40
3-41
3-41

3-42

3-44
3.55

4-1
4-3
4-3

xiii © 2.20 Data Trace Publishing Company



CONTENTS

4.3.3. JointOwnership . .......... ... ... ...

Form 4-4A. Joint Owner Definitions............

Form 4-4B. Joint Owner General Provision . .. ...

4.4. Agreement to Organize LLC............................

Form 4-5.
Form 4-6.

Form 4-6A.

4.5. Name......

4.6. Purpose . . ..

Form 4-9.
Form 4-10.
Form 4-11.

4.7. Term.......

Form 4-12.

Form 4-13.

Form 4-13A.

General Agreement to Organize LLC .. .......
Organizational Provision Confirming

That Articles of Organization Have
BeenFiled.......... ... .. .. .. .. ...

Name Provision for Member-Managed LLC . ..
Name Provision for Manager-Managed LLC . . .

Any Lawful Purpose . .....................
Specific Purpose ............ .. . ...
Purpose Limited to Real Estate. .. ...........

Term Commences on Date of Filing of

Articles . ... ...
Term Commences Prior to Execution of
Operating Agreement .. ...................
Term Commences on Execution of

Operating Agreement .. ...................

4.8. Principal Office . . .. ... .

Form 4-14.

Form 4-15.

Principal Office of LLC Managed by
Members . .........c. i

Principal Office of LLC Managed by
Managers. . ...

4.9. Resident Agent . ...t

Form 4-16.

4.10. Members ...

Form 4-17.
Form 4-18.

Resident Agent ............. ... ... ......

Schedule of Members Set Forth in Text of
AGIeement. .. ...ove vt

4.11. Miscellaneous Provisions . .................ccoiuiinin....

Form 4-19.

CHAPTER 5: CAPITAL PROVISIONS

Miscellaneous Provisions .. ................

5.1. Drafting Capital Provisions. . ........... ... .. .. .. .....

Form 5-A.

Safe Harbor Election for Compensatory
Interests . .. ...

© 2.20 Data Trace Publishing Company xiv

--------------------

4-10
4-10
4-10
4-11

4-11
4-12
4-12
4-12
4-12
4-13
4-13
4-13
4-14
4-14

4-15

4-15

4-15
4-15

4-16

4-16
4-16
4-17
4-17
4-17

4-18.1
4-18.1



5.2.

5.3.

54.

5.5.

5.6.

5.7.

5.8.

5.9.

Initial Capital Contributions .. ............. .. .. ... ....

Form 5-1. Initial Capital Contributions in Cash. .......

Form 5-1A. Initial Capital Contributions — Automatic
Amendment of ExhibitA ................

Form 5-2. Initial Capital Contributions — Partly in

Cash and Partly in Future Services . ........

Form 5-3. Initial Capital Contributions — Partly in

Cash and Partly in Property. . .............

Form 5-4. Representation in Connection with

Contribution of Property . . ...............
Form 5-4A. Contribution Agreement .................
Form 5-4B.  Contribution Agreement — Real Estate . . . . .
Additional Capital Contributions ......................

Form 5-5. Additional Cash Capital Contributions
at Discretion of Manager — Limit

OnNAmMOUNt. . .....oiiii i

Form 5-6. Additional Cash Capital Contributions
at Discretion of Members — Limit

onAmount. ............iii..

Form 5-7. No Liability Beyond Initial Capital

Contribution. . . ... ...

Form 5-8. No Liability Beyond Additional Capital

Contributions. . . ............ ... ..
Default in Promise to Contribute. . . ....................

Form 5-9. Remedy of Reduction of Member’s Interest
in Event of Failure to Make Contribution

to Manager-Managed LLC ...............
Interest on Capital Contributions ......................
Form 5-10.  No Interest on Capital Contributions. . . . .. ..
Form 5-11.  Interest on Capital Contributions ..........
Return of Capital Contributions .......................
Form 5-12.  Return of Capital Contributions ...........
Form of Distribution .. . ........... ... ... .. ... .....

Form 5-13.  Form of Distribution — No Right to

Receive Anything but Cash...............

Form 5-14.  Form of Distribution — Form of
Distribution Is at Discretion of the

Company ........covviiuiniinennnn...
Capital Accounts . . ...t

Form 5-15.  Capital Accounts Maintained in Accordance

with Code Section 704 . .................

CONTENTS

.. 5-5

.. 5-6

.. 5-6

.. 5-7

.. 5-7
.. 5-8
.. 5-8

.. 5-9

.. 5-10

.. 5-10

... 5-10

.. 5-11

.. 5-11

.. 5-11
.. 511

XV © 2.20 Data Trace Publishing Company



CONTENTS

Form 5-16.  Loans — General Authority of LLC to

Borrow Money from Members on Terms
to Be Agreed uponin Future................

CHAPTER 6: ALLOCATION AND DISTRIBUTION
PROVISIONS. .. it iiiiiiiieitennnnnnnns
6.1. Taxationofthe LLC . ....... ... ... ... ... ... .. ... . ...
6.2. General Allocation and Distribution Concepts .. ............
6.3. Distribution Restrictions under the Act. . ..................
6.4. Allocation Restrictions — Code Section 704(b). .. ..........
6.4.1. OVEIVIEW . . oot
6.4.2. The Three Alternative Allocation Tests . ..........
6.4.2.1. The First Test: Substantial Economic
Effect and Capital Accounts. . ........
6.4.2.2. The Second Test: Partners’ Interests
in the Partnership..................
6.4.2.3. The Third Test: Nonrecourse Debt. . . . .
6.4.3. Allocations to Interest Holders. . .. ..............
6.5. Definitions. . . ...
6.5.1. Distribution-Related Definitions ................
Form 6-1.  Distribution Definitions . . ..........
6.5.2. Allocation-Related Definitions. . ................
Form 6-2. Tax Definitions. .. ................
6.6. Basic Distribution Provisions .. .........................
6.6.1. InGeneral............ ... ... ... ...
6.6.2. Cash Flow from Operations . .. .................
Form 6-3.  Distributions of Cash Flow .........
6.6.3. Distribution of Capital Proceeds ................
Form 6-4.  Distribution of Capital Proceeds . . . ..
6.6.4. Liquidation Proceeds . ........................
Form 6-5.  Liquidation and Dissolution. . .. ... ..
Form 6-6.  Liquidation and Dissolution —
Deficit Restoration Obligation.. . . . ...
6.7. Basic Allocation Provisions. . . ........... ... ... ........

6.7.1.

6.7.2.

6.7.3.

Basic Allocations of Income and Loss............
Form 6-7.  ProfitorLoss ....................
Qualified Income Offset and Minimum
Gain Chargeback ................ ... ... .....
Form 6-8.  Qualified Income Offset and
Minimum Gain Chargeback. ........
Other Regulatory Allocations. . .................
Form 6-9.  Regulatory Allocations. . ...........

© 2.20 Data Trace Publishing Company Xvi

6-1

6-6
6-7

6-7

6-8

6-8

6-9
6-10
6-10
6-10
6-11
6-11
6-14
6-14
6-15
6-15
6-15
6-15
6-16
6-17

6-17
6-18
6-18
6-18

6-19
6-20

6-20
6-21



6.7.4.
6.8.
6.8.1.
6.8.2.
6.8.3.
6.9.
CHAPTER 7:
7.1.
7.1.1.
7.1.2.
7.1.3.
7.2.
Form 7-2.
Form 7-3.
7.3.
7.3.1.
7.3.2.
7.4.
Form 7-7.
Form 7-8.
7.5.
Form 7-9.
7.6.
7.6.1.
7.6.2.

CONTENTS

General Provisions . . . ........................
Form 6-10. General Provisions. . ..............

Complex and Disproportionate Distribution and
Allocation Provisions . ..............cooiiiiiinn. ..

Distribution Preferences. . .....................
Form 6-11. Distribution Preference ............
Disproportionate Allocation of Losses. . ..........
Form 6-12. Disproportionate Allocation of Loss . .
Flip-Flops. . .. ...
Form 6-13. Flip-FloponSale .................

Targeted Partnership Allocations. . .......................
Form 6-14.  Targeted Allocation Provisions . .............

MANAGEMENT PROVISIONS ..............

Drafting LLC Management Provisions. ...................

General Flexibility under the Act................
Typical Approaches ............ ... ... .......
Members, Managers, and Voting . .. .............
Form 7-1.  Class Voting Rights — Definition

of Voting Percentages. .............

Member-Managed LLC Provisions. .. ....................

Simple Member-Management Provision. . . . . ..
Member Management but with Appointment
of Ministerial Manager .. ..................

Representative Management. . .................c.ouun....

Management by a General Manager .............
Form 7-4.  Manager with “General Partner”-

Like Authority ...................
Form 7-5. Member with “General Partner”-

Like Authority — Alternate Form . . . .
Management by Management Committee . . . ... ...
Form 7-6. Management Committee ...........

Replacement of Managers. ............... .. ..o,

Removal of Manager for Any Reason.........
Removal of Manager for Only Specified
Reasons.......... ... .. ... ... . ...

Meetings of Members . .. ........... i

Procedure for Calling and Holding Meetings . . .

Member Action withouta Meeting . .. ....................

Background: Corporations vs. Partnerships. . ... ...
Written Consents under LLC Statutes .. ..........
Form 7-10. Unanimous Written Consent . . .. .. ..
Form 7-11.  Written Consent . . ................

6-23
6-23

6-24
6-24
6-25
6-26
6-26
6-27
6-27
6-29
6-30

7-1
7-3
7-3
7-4
7-4

7-6
7-6
7-7

7-7
7-7
7-8

7-8

7-11
7-12
7-12
7-14
7-14

7-14
7-15
7-15
7-16
7-16
7-17
7-17
7-18

xvii © 2.20 Data Trace Publishing Company



CONTENTS

Form 7-12.  Sample Unanimous Consent of

Members. . ............. ... ..., 7-18
Form 7-13. Sample Consent of Members —
Less than Unanimous. ............. 7-20
7.6.3. Alternatives to Written Consent. .. .............. 7-21

Form 7-14. Notice of Intended Action
with Right to Require a

Member Vote .. .................. 7-22
7.7. Deadlock and Resolution . ............. ... .. .. ... .... 7-22
Form 7-15.  Russian Roulette in the
Event of Deadlock. . ...................... 7-23
Form 7-16.  Arbitration of Deadlock. . .................. 7-26
7.8. Compensation and Reimbursement. .. .................... 7-26
Form 7-17.  No Arrangement for Compensation
(Member-Managed). .. ......... ... .. .. ... 7-27
Form 7-18.  Compensation Subject to Member
Approval (Delegated Management) .......... 7-27
Form 7-19.  Compensation for Particular Services......... 7-28
7.9. Standard of Care and Duty of Loyalty .................... 7-28
Form 7-20.  Time Commitment. . .. .................... 7-29
Form 7-20A. Member Noncompetition Agreement . .. ... ... 7-30
7.10.  Monetary Liability and Indemnification................... 7-32
Form 7-21.  Liability and Indemnification of
Members (Manager-Managed) . ............. 7-33
Form 7-22.  Liability and Indemnification of
Members (Member-Managed) .............. 7-33
Form 7-23.  Advancement of Indemnification ............ 7-34
7.11. Power of AttOrney . .. ......cooiiin i 7-34
Form 7-24.  Power of Attorney .. ...................... 7-35
7.12.  Derivative Lawsuits. . .. ... . .. o i 7-36
7.13.  Oppression Lawsuits. .. ..., 7-36
CHAPTER 8: TRANSFER AND BUY-SELL PROVISIONS ... 8-1
8.1. The Act’s Default Rules for Transfers. . ................... 8-3
8.2. Tax Aspects of Transfer Restrictions. . .................... 8-4
8.2.1. Terminationof the LLC . ........... ... ... .... 8-4
8.2.2. BasisIssues .............c. i 8-5
8.3. Preliminary Drafting Considerations ..................... 8-6
Form 8-1. Definition — Transfer. .................... 8-6
Form 8-2. Definition — Interest and Membership
Rights ....... ... 8-6

© 2.20 Data Trace Publishing Company xviii



8.4.

8.5.

8.6.

8.7.

8.8.

8.9.

CONTENTS

Drafting Transfer Provisions that Follow the
Act’sDefaultRules .. ........ ... .. . ... .. . .. .. ..
Form 8-3. Transfer Provision Following the Act’s
DefaultRules. . .......... ... ... ... ...
Drafting Transfer Provisions that Permit Free
Transferability of Interests .. ............. .. .. ... .......
Form 8-4. Free Transferability of Interests and Rights . . . .
Drafting Transfer Provisions that Absolutely Prohibit
Transfersof Any Kind. . ............ ... ... .. ... ... ...,
Form 8-5. Absolute Prohibition of Transfers............
Drafting Transfer Provisions that Permit Transfers
Only on Certain Conditions. ... ..........covuiuinen....
8.7.1. InGeneral......... .. . . i
Form 8-6.  Transfer Permitted on Satisfaction
of Certain Conditions. . ............
8.7.2. First Refusal Rights .. ........ ... ... .. ....
Form 8-7. Right of First Refusal; LLC
Purchases; Installments Allowed . . . ..
Form 8-8. Right of First Refusal; Member’s
Purchase; Payment Terms Matched . . .
Form 8-9. Right of First Offer; LLC Purchases;
Cash Purchase ................ ...
8.7.3. Admission of Transferee as a Member. . ..........
Form 8-10. Transferee Not Admitted as
Member without Unanimous
Consent of Members ..............
Form 8-11. Transferee Automatically
Admitted as Member . .............
8.74. Transfers to Members’ Affiliates and Family . . . . . ..
Form 8-12. Definition — Family ..............
Form 8-13. Transfers to Affiliates and Family . . . .
Encumbrance of Membership Interest .. ..................
8.8.1. Judgment Creditor Charge of Membership
Interest . ... ...
Form 8-14. Judgment Affecting Membership
Interest Triggers Mandatory
Buy-Out......... ... ... ... ....
8.8.2. Effect of Granting a Security Interest. . . ..........
Withdrawal or Expulsion under the Act ...................
8.9.1. Voluntary Withdrawal. . . ......................
Form 8-15. Voluntary Withdrawal Defined. . . . ...
Form 8-16. Voluntary Withdrawal — Not
Permitted .. ......... ... .. ... ...

8-7

8-7

8-7
8-8

8-8

8-8

8-9

8-9
8-11

8-12

8-14
8-15

8-15

8-16
8-16
8-16
8-17
8-17

8-17

Xix © 2.20 Data Trace Publishing Company



CONTENTS

8.9.2. Involuntary Withdrawal . ......................
Form 8-17. Involuntary Withdrawal Defined . .. ..

8.9.3. Expulsion or Other Termination. . ...............
Form 8-18. Termination of Membership

upon Involuntary Withdrawal. . ... ...

Form 8-19. Termination of Membership

upon Specific Events ..............

8.10.  Consequences of Withdrawal in General ..................
Form 8-20.  Withdrawn Member’s Successor Continues
as Unadmitted Assignee ...................
8.11.  Creating Buy-OutRights .. . ......... ... ... .. .. ... ...
Form 8-21.  Optional Buy-Out; Company Buys; Cash
Purchase. ........ ... ... .. .. .. .. .. ...
Form 8-22.  Mandatory Buy-Out; Members Buy;
Installments Permitted. . ...................
8.12.  Valuation Provisions . ........... .. .. . . ...
Form 8-23.  AgreedValue............................
Form 8-24.  BookValue .............................
Form 8-25.  Appraised Value. . ............. ... ... ....
8.13.  Miscellaneous Transfer/Distribution Provisions. . ...........
Form 8-26.  Installment Buy-Outs .....................
Form 8-27.  “Distribution” Prohibited by the Act;
Members Assume Company’s Obligation. . . . . .
Form 8-28. Members Not Required to Assume
Company’s Obligation. . ...................
CHAPTER 9: DISSOLUTION.....ciiiiiiiiiiiiiiiieennnn
9.1. Tax Aspects of LLC Dissolution. .. ......................
9.2. Overview of the Act’s Dissolution Provisions. . .............
9.3. Events of Dissolution . ............ ...t
Form 9-1. Dissolution Events. . ......................
Form 9-2. Dissolution Based on Reference
to Member Withdrawal Defined in
Another Section of the Agreement ...........
Form 9-3. Sample Resolution Approving Continuation
of Business after Termination of
Membership (for Pre-1997
Dissociation Triggering Event) . . . ...........
94. Dissolution by Judicial Actions. . ........................
9.5. Certificate of Dissolution ............ .. .. .. ... .. ... ....

Form 9-4.

Certificate of Dissolution: BCS
Form 731 (AppendixC) ...................

© 2.20 Data Trace Publishing Company XX

8-19
8-19
8-20

8-21

8-21
8-21

8-22
8-22

8-29

9-1
9-2
9-2
9-3
9-3

9-4

9-5
9-6
9-6

9-6



CONTENTS

9.6. Procedure for Winding Up and Distribution of
ASSELS .o 9-6
Form 9-5. Procedure for Winding Up LLC ............. 9-9
Form 9-6. Procedure for Winding Up LLC —
Reference to Another Section of
Operating Agreement for Manner of
Distribution to Members . .................. 9-9
Form 9-7. Procedure for Winding Up and
Distribution of Assets in Manager-
Managed LLC — Manager Acts as
Liquidating Trustee . . .. ................... 9-10
CHAPTER 10: BOOKS, RECORDS, AND ACCOUNTING..... 10-1
10.1.  Records Required by the Act. ............. .. ... .. ....... 10-2
Form 10-1.  Maintenance of Records . .................. 10-2
102, Banking............ ... 10-3
Form 10-2.  Bank Accounts............... ... .. ....... 10-3
10.3.  Accounting Period. . ........ ... .. ... .. i 10-4
Form 10-3.  Calendar Year Accounting Period
Specified . ...... ... . 10-4
Form 10-4.  Fiscal Year Accounting Period Specified. . . .. .. 10-4
Form 10-5.  Annual Accounting Period to Be
Determined . .......... ... .. ... .. ... ... 10-5
104, RePOITS . ..ot 10-5
Form 10-6.  Preparation of Reports. .. .................. 10-5
Form 10-7.  Preparation of Reports — Alternate
Form Including Specific Reports. . ........... 10-6
10.5.  “Tax Matters Partner” .. ........ ... ... ... ... ... ... ..., 10-6
Form 10-8.  Tax Matters Partner (Short Form)............ 10-8
Form 10-9.  Tax Matters Partner (Long Form) ............ 10-8
10.6.  Partnership Audits and the ‘“Partnerships Representative” . . . .. 10-9
10.6.1.  Introduction .............. .. ..o iiiia.... 10-9
10.6.2.  General Application of the Partnership
AuditRules........... . ... i 10-10
10.6.3.  Election Out of the Partnership Audit Rules ... .... 10-11
10.6.4.  Partnership Representative. ... ................. 10-12
10.6.5.  Impact on Governance and Partnership/LLC
AGIEEMENLS. . o ot vt ettt e 10-12.1
10.7.  TaxElections. ....... ..., 10-13
Form 10-10. TaxElections. ............. .. .. . ....... 10-13
Form 10-11. Tax Elections — Applies to Code Section
7540nly ... 10-14

XXi © 2.20 Data Trace Publishing Company



CONTENTS

Form 10-11A. Tax Classification Election on Form 8832 ... ..
10.8.  Titleto Property. .. ...
Form 10-12. Title to Property — In Company Name . . .. ...

Form 10-13. Title to Company Property — Use of
Nominee Permitted . ......................

PART III
MISCELLANEOUS

CHAPTER 11: REORGANIZATION OF THE LLC...........
11.1. InGeneral ...... ... .. .
11.2.  Admission of New Members. . ..........................
11.2.1.  Acquisition of Interest from Company............
Form 11-1.  Simple Subscription Agreement
for LLC Membership Interest .. ... ..
Form 11-2. Long Form Subscription Agreement
for LLC Membership Interest .. ... ..
Form 11-3.  First Amendment to Operating
Agreement Admitting Purchaser
of Interest asa Member . ...........
Form 11-3A. Agreement of Sale and Purchase . . . ..
11.2.2.  Acquisition of Interest from Another
Member ....... ... ... .. i
Form 11-4. Joinder Agreement................
11.2.3.  Federal Tax Consequences of Conversion
Between Single-Member and Multiple-Member
LLC .
11.2.4.  Federal Tax Consequences of Acquisition
of Interest through Noncompensatory Options . . . ..
11.3.  Conversion of an Existing Entity into an LLC or
of an LLC into Another Type of Entity . ...................
11.3.1. InGeneral....... ... ... .. i,
11.3.2.  Conversion of Partnershipto LLC . ..............
Form 11-5. Articles of Organization and
Certificate of Conversion: BCS
Form 753 (Appendix C)............
Form 11-6. Preamble with Recitals —
Conversion of Co-Partnership
intoLLC......... .. ... .. .. ...
Form 11-7. Term Is Continuation of Term of
Partnership .. ........ ... .. ... ...

© 2.20 Data Trace Publishing Company xxii

11-1
11-3
11-3
11-3



CONTENTS

Form 11-8. Capital Contributions — Carry
Over of Partnership Interests in
LLC’s Predecessor .. .............. 11-17
Form 11-9. Resolutions of Members Approving
Conversion of Partnership
intoLLC............ ... . ... .. 11-18
11.3.3.  Federal Tax Consequences of Conversion
of Partnership into LLC and LLC into

Partnership .......... ... ... 11-18
11.3.4.  Conversion of Corporation into LLC............. 11-19

Form 11-9A. Plan of Conversion of Corporation
toLLC ... ... 11-20
11.3.5.  Conversion of LLC into Corporation. ............ 11-23
11.4.  Recapitalizingthe LLC . ........ ... ... ... ... ......... 11-25
Form 11-10. Form of Amendment to Operating Agreement ..  11-25
11.5.  Mergers Involving a Michigan LLC . ..................... 11-26
11.5.1.  Merger of Two or More Michigan LLCs .. ........ 11-26

Form 11-11. Plan of Merger for Two Michigan

LLGCs. ..o 11-27

Form 11-12. Plan of Merger for Three Michigan
LLCs with Different Classes of

Interests ...........cooveviin.. 11-29
Form 11-13. Certificate of Merger: BCS Form
750 (Appendix C). ................ 11-32

Form 11-14. Certificate of Abandonment of
Merger: BCS Form 752

(Appendix C) . ..., 11-33
11.5.2.  Merger of One or More Michigan LLCs with
One or More Foreign LLCs . ................... 11-34
11.5.3.  Cross-Entity Mergers . .. ............coouien... 11-34
Form 11-14A. Plan of Merger for a Michigan LLC
and Another Entity . .. ............. 11-35

Form 11-15. Certificate of Merger
(Cross-Entity): BCS Form

55m (Appendix C) . ............... 11-36.2

11.5.4.  Federal Tax Consequences of LLC Mergers
or DIvisions . ..........c.ooouiiiiiiii.. 11-37

11.5.5.  Corporate Mergers Involving Disregarded

Entities ... ... 11-38
CHAPTER 12: DOING INTERSTATE BUSINESS............. 12-1
12.1.  Foreign LLCs Doing Business in Michigan . ............... 12-2
12.1.1.  GoverningLaw............ ... .. .. .. ....... 12-2

xxiii © 2.20 Data Trace Publishing Company



CONTENTS

12.1.2.
12.1.3.

12.1.4.

12.1.5.

12.1.6.

12.1.7.

Definition of Doing Business. ..................
Procedure for Obtaining a Certificate of
AUthority . ...
Form 12-1.  Application for Certificate of
Authority to Transact Business
in Michigan: BCS Form 760
(Appendix C) . .......... ...,
Corrections and Changes .. ....................
Form 12-2.  Certificate of Correction: BCS
Form 518 (Appendix C)............
Form 12-3. Certificate Amending Application
for Certifcate of Authority to
Transact Business in Michigan:
BCS Form 762 (Appendix C) .......
Withdrawal . . ...... ... ..o
Form 12-4.  Application for Certificate of
Withdrawal: BCS Form 761
(AppendixC) . ...
Doing Business without Obtaining a Certificate
of Authority ........ .. .. .. .. .. .. .. ...
Merger . ..o

12.2. Michigan LLCs Doing Business Outside of Michigan. .......

CHAPTER 13:

PROFESSIONAL LIMITED LIABILITY
COMPANIES. ... it iiiiiiiiiiiiiiiiennenns

13.1.  Historical Background. . ........... ... ... ... .. ... ....

13.2.  Overview
13.2.1.
13.2.2.
13.2.3.

Purpose and Article 9. ............ ... ... ...
Definitions .......... ... . . i

Formation........... ... ... ...
Form 13-1. Articles of Organization (PLLC):
BCS Form 701 (Appendix C) .......

13.3.  Servicesand Licensing . ............c.ouiiiiinannon...

13.3.1.
13.3.2.

Licensing Requirement .......................
Multiple Services, Other Business Activities,
and Multi-State Practices . .. ...................

13.4.,  Miscellan€ous . . . ..ottt e

13.4.1.
13.4.2.

Transfer of Membership Interests ...............
Merger and Conversion . ......................
Form 13-2.  Articles of Organization and
Certificate of Conversion
(PLLC): BCS Form 753p
(AppendixC) . ...

© 2.20 Data Trace Publishing Company XXiv

12-2

12-3

12-4
12-5

12-6

12-6

12-6

12-7

12-7

12-9
12-9

13-7



CONTENTS

13.4.3.  Securities Registration Exemption. . ............. 13-7
13.4.4. AnnualReport .......... ... ... .. ... ... .. .. 13-8
13.4.5. GoodStanding ............ .. ..., 13-8
13.5.  Limited Liability Partnerships. . ........... .. ... .. .. ... .. 13-8
Form 13-3.  Application to Register a Limited
Liability Partnership: BCS Form 800
(Appendix C). . ..o 13-9
CHAPTER 14: LENDING TOANLLC ........coviiinann. 14-1
14.1.  Responsibilities for Losses Derived from Guarantees of
LLCDebt ... .o 14-2
Form 14-1.  Indemnity and Contribution
Agreement. . .. ... 14-3
14.2.  Pledgesof LLCInterests. . ..........couuiuiininannnn... 14-16
Form 14-2.  Collateral Assignment of Membership
Interest and Security Agreement. ............ 14-17
Form 14-3. Amendment to “Opt-In” to Article 8 ......... 14-27
Form 14-4.  LLC’s Acknowledgement and Consent
to Be Governed by Article 8 of UCC ......... 14-29
Form 14-5.  Operating Agreement Provision That LLC
Will Not “Opt-Out” of Article 8 ............. 14-30
Form 14-6.  Operating Agreement Provision that
LLC Interests Will Be General
Intangibles. ... ... ... .. .. ... . ... 14-31
Form 14-7.  Form of Control Agreement ................ 14-31
PART IV
APPENDICES
APPENDIX A1: [MEMBER-MANAGED] OPERATING
AGREEMENT .......cciiiiiiiiiiinnnnn. APP A1-1
APPENDIX A2: [SINGLE-MEMBER, MEMBER-
MANAGED] OPERATING
AGREEMENT .......cciiiiiiiiiiiennen. APP A2-1
APPENDIX A3: [SINGLE-MEMBER, MANAGER-MANAGED
WITH SUBCHAPTER S ELECTION]
OPERATING AGREEMENT .............. APP A3-1
APPENDIX B1: [MANAGER-MANAGED] OPERATING
AGREEMENT ......coiiiiiiiiiiiinnnn, APP B1-1

XXV © 2.20 Data Trace Publishing Company



CONTENTS

APPENDIX B2: [SINGLE-MEMBER, MANAGER-
MANAGED] OPERATING
AGREEMENT ........ooiiiiiiiiinnne, APP B2-1

APPENDIX B2A: [SINGLE-MEMBER, MANAGER-
MANAGED WITH SUBCHAPTER S
ELECTION] OPERATING AGREEMENT.. PP B2A-1

APPENDIX B3: OPERATING AGREEMENT WITH
MULTIPLE CLASSES AND CREDIT
ENHANCEMENT INTERESTS. ........... APP B3-1

APPENDIX B4: CLIENT QUESTIONNAIRE FOR
DRAFTING OPERATING AGREEMENT... APP B4-1

APPENDIX C: MICHIGAN DEPARTMENT OF
LICENSING AND REGULATORY
AFFAIRS, CORPORATIONS,
SECURITIES AND COMMERCIAL
LICENSING BUREAU, CORPORATION
DIVISIONFORMS .......coiviiiiinnnn.. APP C-1

APPENDIX D1: HOUSE BILL 4023 (1994 PUBLIC
ACT NO. 410) BILL ANALYSES BY
SENATE FISCAL AGENCY AND HOUSE
LEGISLATIVE ANALYSIS
SECTION ...oiviiiiiiiiiiiiiiiiiinennns APP D1-1

APPENDIX D2: HOUSE BILL 4606 (1997 PUBLIC
ACT NO. 52) BILL ANALYSES BY
SENATE FISCAL AGENCY AND
HOUSE LEGISLATIVE ANALYSIS

SECTION ....iviiiiiiiiiiiiiiiiinnennns APP D2-1
APPENDIX D3: SENATE BILL 1418 (2002 PUBLIC
ACT NO. 686) SFA BILL ANALYSIS ....... APP D3-1

APPENDIX E: MICHIGAN DEPARTMENT OF
LICENSING AND REGULATORY AFFAIRS,
BUREAU OF COMMERCIAL SERVICES

NAME GUIDELINES .........ccoiiiiene.. APP E-1
APPENDIX F: PRE-1997 FEDERAL TAX

CLASSIFICATIONRULES ............... APP F-1
APPENDIX G: REVENUE ADMINISTRATIVE

BULLETIN 1999-9......ccciiiiiiiienne.. APP G-1

APPENDIX H: CHECK-THE-BOX REGULATIONS....... APP H-1

© 2.20 Data Trace Publishing Company XXVi



CONTENTS

APPENDIXI: IRSFORMS8832......ccviiiiiiiiinnnnnn. APPI-1
APPENDIX J: SAMPLE LLC PURCHASE AND
ACQUISITION AGREEMENT ............ APP J-1
APPENDIX K: COMPARISON OF STATE LLC FEES AND
OTHER INFORMATION................. APP K-1
PART V
LLP AND LLC CASES
LLPand LLC Cases . ....c.vvuiin i LLC Cases-1
PART VI
INDICES
Cumulative Table of Internal Revenue Code Citations. .. ........ INDEX-1
Cumulative Table of Treasury Regulations. . .................. INDEX-4
Cumulative Revenue Rulings and Revenue Procedures . ......... INDEX-7
Cumulative Table of Michigan Limited Liability
Company Act SECHONS . . . o v ot vt INDEX-9
Subject Index . ...... ... INDEX-17
FormsIndex ......... ... ... . i INDEX-29

XXVil © 2.20 Data Trace Publishing Company



